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A THEORY OF LIABILITY OF TRUST ESTATES 

FOR THE CONTRACTS AND TORTS OF 

THE TRUSTEE 

It is familiar learning that a trustee is personally liable for those 
debts which he incurs in the course of the administration of the trust 
estate. So also is he personally liable for the torts committed by him or 
his employees in carrying out the trust, although they were committed 
in the performance of duties imposed by the trust or in the execution of 
powers conferred upon him by virtue of his office as trustee. The same 
doctrine of personal liability is applied to executors and guardians. 1 
Although these liabilities are incurred in the furtherance of an enter- 
prise in which the trustee has no economic interest and which is carried 
on for the benefit of the cestui que trust, whom courts of equity con- 
sistently recognize as entitled to the entire economic interest in the trust 
enterprise, nevertheless, the doctrine of personal legal liability of the 
trustee is consistent with the policy of the law which entitles one to 
rights against him with whom he contracts or against him whose acts, 
either personal or those for which he is responsible on the doctrine of 
respondeat superior, have caused an actionable wrong or injury. 

Nor does the practical operation of this rule of personal liability 
operate harshly with respect to the trustee or conflict with the economic 
interests of the parties. If the trustee is compelled to satisfy the per- 
sonal obligation which he has incurred, he may appropriate from the 
assets of the trust such amount as is required to indemnify him, unless 
his act in incurring the liability is of such a character as to amount to a 
violation of his duties as trustee, in which case, of course, it is proper 
both ethically and economically, as well as legally, that the burden of loss 
should be cast upon him whose act occasioned it. If there are no 
assets of the trust estate with which to indemnify the trustee, the prac- 
tical working out of the rule so that, in such a case, the trustee incurs 
the liability at his peril is not unwholesome. He with whom the trustee 
contracted or who has suffered from the trustee's tort should be com- 
pensated in damages. This can be effected, if there are no trust assets, 
only through the personal liability of the trustee, who may always avoid 
incurring such liability if the trust estate is without funds to indemnify 
him. 

1 Two very comprehensive articles have been written surveying the law of this 
subject. One by Mr. now Justice Louis D. Brandeis published in (1881) 15 
American Law Rev. 449 and one by Professor Austin W. Scott in (1915) 28 
Harvard Law Rev. 725. See also notes (1920) 7 A. L. R. 408, (1921) 14 A. L. R. 
371; and Scott, Cases on Trusts (1919) 755-75; Bogert, Trusts (1921) 296 el seg.; 
Sears, Trust Estates as Business Companies (2d ed. 1921) c. VI. These articles and 
notes present the present state of the law so completely that no attempt at an exhaus- 
tive annotation will be made in this article. 
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A more difficult problem arises when the trustee is without personal 
assets or insolvent but there are, nevertheless, sufficient assets in the trust 
estate to satisfy the liability which the trustee has incurred in the course 
of the administration of his trust. Viewed in a non- technical way, and 
in the light of our habits of thought with respect to the economic in- 
terests of the trustee and the cestui que trust, one would have no hesitation 
in saying that the cestui que trust, at least to the extent of his interest in the 
trust property, should bear those burdens which are incidental to its ad- 
ministration ; that, therefore, the creditor who has furnished goods or serv- 
ices contracted for by the trustee in the performance of his duties as trus- 
tee, or one who has been injured by the trustee or his agents in the per- 
formance of trust duties should be compensated out of the trust estate, at 
least in those cases where the legal remedies against the trustee are not 
effective to compel him to satisfy his legal liability. It is shocking to one's 
sense of justice to suppose that the property of a trust may not be availed 
of, under such circumstances, to pay a debt incurred by the trustee or to 
compensate for a tortious injury committed in the course of the ad- 
ministration of the trust, where the trustee is personally unable or un- 
willing to satisfy the legal liability thus incurred. 

But does the mechanism of our law afford any device which will in- 
variably produce that result when applied in the usual or normal way? 
According to the weight of authority it does not. Although it is well 
settled that the creditor of an insolvent trustee may secure payment of his 
debt from the trust estate if the debt is incurred in the administration 
of a trust and the trustee is not in default in the performance of his 
trust duties, the weight of authority favors the view that no such 
recovery may be had if the trustee is in breach of his trust, and for that 
reason liable to restore to the trust fund an amount which equals or 
exceeds the amount of the indebtedness which the creditor claims. 2 
Although the goods or services furnished by the creditor were in legal 
contemplation beneficial to the trust estate since the trustee contracted 

2 In re Johnson (1880) L. R. IS Ch. D. 548; In re Evans (1887) L. R. 34 
Ch. D. 597; In re British Power Traction & Lighting Co. [1910] 2 Ch. 470; In re 
Morris (1889) 23 Ir. Law Rep. 333; and see Blwidell v. Blundell (1888) L. R. 40 
Ch. D. 377; Hewitt v. Phelps (1881) 10S U. S. 393; Wilson v. Fridenburg (1885) 
21 Fla. 386, aff'g (1883) 20 Fla. 359; First Nat. Bk. of Freehold v. Thompson 
(1901) 6 N. J. Eq. 188, 48 Atl. 333 (semble) ; King v. Stowell (1912) 211 Mass. 
246, 98 N. E. 91 (semble) ; Wells-Stone Mercantile Co. v. Aultman, Mil'er & Co. 
(1900) 9 N. Dak. 520, 84 N. W. 375 {semble) ; Clop ton v. Gholson (1876) 53 Miss. 
466 (semble) ; Norton v. Phelps (1877) 54 Miss. 467 (semble) ; Gtterry v. Capers 
(S. C. 1830) Baily Eq. 15.9; Henshaw v. Robertson (S. C. 1831) Baily Eq. 311 
(semble). If one of two trustees is in arrears to the trust estate, upon an account- 
ing, the creditor may recover on the theory that he can avail of the innocent 
trustee's "right to exoneration." In re Frith [1902] 1 Ch. 342. It would follow 
that if the default of the one trustee were of such a character as to make the 
other liable, presumably the creditor would be without remedy against the trust 
estate, although in both cases the loss incurred by the trustee's default would be 
the same, thus showing the fortuitous character of the creditor's right to recover 
from the trust estate under the doctrine of subrogation. 
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for them within his authority and in the course of his duty as trustee/ 
nevertheless, the creditor cannot satisfy his claim out of the trust prop- 
erty if, on another occasion or in another transaction, the trustee has 
wrongfully depleted the trust property by an equal amount. In such 
a case, the cestui que trust may continue to enjoy the full economic 
benefit of the trust property, including the benefit conferred upon it by 
the creditor of the trustee without the necessity of paying for it from 
the trust property or otherwise — the one authentic instance in the law 
where one may pay his debts with his losses. 

In a few jurisdictions the opposite conclusion has been reached on 
grounds of social policy and convenience, without the support, however, 
of any very adequate analysis of the relation of the parties on which a 
right on behalf of the creditor can be based. 3 In still others the right of 
the creditor to recover directly against the trust estate when the trustee is 
in arrears in his accounts has been regulated by statute, 4 apparently on the 
assumption that equity could afford no adequate relief without the aid of 
the statute. 

Nor in view of the present state of the authorities, and in the 
light of judicial reasoning, is it by any means certain that one injured 
by a tort committed by the trustee, personally insolvent, in the course and 
for the purpose of administering the trust, could be compensated out of 
the trust estate, if the trustee were personally negligent so as to be 
liable to restore to the trust estate any amount paid out of the trust 
estate to compensate the injured party. And this seems to be the state 
of the law with respect to both the trustee's contracts and his torts, 
although there is today no other situation where one may assume to 
carry on any type of economic enterprise without imposing on the capital 
embarked in it the cost of compensating for its expense or for the tortious 
acts committed by those who are engaged in carrying it on. Not only has 
this been the traditional policy of the law in the application of the doctrine 
of respondeat superior, but we have in recent years seen a very marked ex- 
tension of it by workmen's compensation acts, the underlying principle 
of which is that the economic enterprise should carry the burdens of loss 
occasioned by the tortious acts of those engaged in it. 

It is the purpose of the present article to review briefly those authori- 
ties dealing with the liability of the trust estate for the trustee's con- 

3 IVylly v. Collins & Co. (1851) 9 Ga. 223; Gondy v. Babbitt (1876) 56 Ga. 640; 
Miller v. Smythe (1893) 92 Ga. 154, 18 S. E. 46; Saunders v. Houston Guano & 
Warehouse Co. (1899) 107 Ga. 49, 32 S. E. 610; Mathews v. Stephenson (1847) 6 
Pa. St. 496; Manderson's Appeal (1886) 113 Pa. St. 631, 6 Atl. 893; Yerkes v. 
Richards (1895) 170 Pa. St. 346, 32 Atl. 1089. 

* These statutes provide in substance that the trustee is the "general agent" 
for the trust estate, whose acts within the scope of his authority "bind the trust 
property." Cal. Civ. Code (1872) § 2267; Mont. Rev. Code (1907) § 5399; 
N. Dak. Civ. Code (1913) § 6305; S. Dak. Rev. Code (1919) § 1220; see also 
Ala. Gtv. Code (1907) §§ 6085-7; Conn. Gen. Stat. (1918) § 5771; Park, Ann. 
Code (Ga. 1914) §§ 3786-90. 
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tracts and torts, and the literature of the subject with a view to ascer- 
taining whether the mechanism of the law, applied with precision and 
exactness, is not better adapted to the needs of the situation than the dis- 
cussion of the subject in judicial opinion and elsewhere would seem to 
indicate. 

As already suggested, it is both accepted and acceptable doctrine in 
the case of contracts entered into by the trustee within his trust powers 
that he and only he is personally bound at law. An action brought against 
him "as trustee" upon such a contract will in some jurisdictions be 
deemed not to state a cause of action since the liability is personal. 5 In 
others, the words, "as trustee," are treated as mere surplusage, and the 
action and judgment will be held to fix the personal liability of the trustee 
only. In a few jurisdictions an action may be brought against a trustee 
"as trustee," the judgment operating only to establish the liability to be 
satisfied out of the trust estate, provided the contract was entered into 
by the proper exercise of his powers by the trustee. 7 And, as already 
stated, in several jurisdictions this result is made possible by statute. 8 

When the judgment operates only to bind the trustee personally, 
equity will protect the trust property from levy and execution, and the 
creditor must, therefore, resort to equity in order to appropriate the 
trust property to the payment of his claim. There is not entire agree- 
ment as to whether he must first exhaust his legal remedies ; 10 but con- 
siderations of practical convenience in the administration of the trust 
estate, as well as the traditional policy of courts of equity of maintaining 
their jurisdiction as an extraordinary one to be resorted to only when the 
legal remedy is inadequate, would seem to favor the New York rule 11 

«Boyd v. United States Mortgage & Tr. Co. (1903) 84 App. Div. 466, 82 N. 
Y. Supp. 1001; Tram v. Gerard (1918) 181 App. Div. 387, 168 N. Y. Supp. 808; 
Marks v. H. L. Herbert & Co. (1917) 165 N. Y. Supp. 450; Parmenter v. Bar stow 
(1900) 22 R. I. 245, 47 Atl. 365; Felting v. Winch (1909) 54 Ore. 600, 104 Pac. 
722; and see note (1912) 38 L. R. A. N. S. 379. 

e Ferrier v. Trepaunier (1895) 24 Can. Sup. Ct. Rep. 86; Baker v. Tibbetts 
(1895) 162 Mass. 468, 39 N. E. 350; Shepard v. Creamer (1894) 160 Mass. 496, 
36 N. E. 475; Belvin's Bx'rs. v. French (1887) 84 Va. 81, 3 S. E. 891. 

TMalone v. Brice (1878) 60 Ga. 152; Miller v. Smythe, supra, footnote 3; 
Saunders v. Houston, Guano & Warehouse Co., supra, footnote 3; Cottingham 
v. Equitable Building & Loan Assoc. (1902) 114 Ga. 940, 41 S. E. 72; Ireland v. 
Bowman & Cockrell (1908) 130 Ky. 153, 113 S. W. 56; Prim v. Lucas (19053 210 
Pa. St. 620, 60 Atl. 309. 

8 See supra, footnote 4. 

Jennings v. Mather [1902] 1 K. B. 1; Zehnbar v. Spillman (1889) 25- Fla. 
591, 6 So. 214; Clinch v. Ferrell & Weslow (1873) 48 Ga. 365 (debt not incurred 
within trustee's power); Hussey v. Arnold (1904) 185 Mass. 202, 70 N. E. 87; 
Feldman v. Preston (1916) 194 Mich. 353, 160 N. W. 655; Moore v. Stemmons 
(1906) 119 Mo. App. 162, 95 S. W. 313; O'Brien v. Jackson (1901) 167 N. Y. 31, 60 
N. E. 238. 

10 Scott, Cases on Trusts (1919) 756 n; Bogert, op. cit., 302-3. 

" Trotter v. Lisman (1910) 199 N. Y. 497, 92 N. E. 1052. But in New York 
the creditor need not resort to the personal liability of an executor and testa- 
mentary trustee when he is authorized by the will to carry on business ; and pledged 
assets are made subject to the payment of the debts, thus in effect charging- them 
with the debts. Willis v. Sharp (1889) 113 N. Y. 586, 21 N. E. 705. 
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that the legal remedy against the trustee must be exhausted before coming 
into equity to reach equitable assets. But this difficulty being overcome, 
and the plaintiff being properly in equity, the courts are practically 
agreed that the creditor may have his claim satisfied out of the assets of 
the trust, provided only that the trustee is not subject, in an accounting, 
to have his accounts surcharged for any amounts due from him to the 
trust estate. This remedy, so eminently just and satisfactory wherever 
it is applied, is said to rest upon the "right" of the trustee to be reim- 
bursed for amounts properly expended by him in the due administration 
of his trust. That the. trustee under such circumstances has a legal 
power to apply the trust property to his own use to an extent sufficient 
to indemnify him for his expenditures is generally recognized. The 
power, so far as law is concerned, is an incident of the trustee's legal 
ownership. So far as equity is concerned, its exercise alters or limits the 
equitable right of the cestui que trust to have the benefit of the trust 
property coming into the hands of the trustee. 

This legal power of the trustee has been variously and somewhat in- 
accurately described as a "right to reimbursement," or "a right to indemni- 
ty," 12 or a "lien" 13 of the trustee upon the trust property. The trustee has 
also been referred to as the agent of the trust estate. 14 The difficulty in the 
application of these terms to the situation under consideration is obvious. 
A "right" without a corresponding duty on the part of some other person 
or persons, 10 a "lien" upon property legally owned by and under con- 
trol of the lienor, or an "agent" who has no principal who may be legally 
obligated for his acts are anomalous and only superficially appropriate 
uses of those terms. The use of them has led, and as I shall presently 
show, actually misled us into a situation where courts have felt bound 
to give to the creditor of the insolvent trustee only such rights as might 
be worked out through appropriating to the creditor, the trustee's "lien" 
or "right to indemnity" against the trust estate. Stated syllogistically 
the argument runs somewhat as follows : The creditor's bill to subject 
the trust estate to the payment of his judgment is in the nature of an 
equitable execution to appropriate such rights as may be vested in the 
trustee to the specific purpose of satisfying the creditor's judgment. The 
only "right" vested in the trustee is his right to be indemnified from the 

12 Scott, Liabilities in the Administration of Trusts (1915) 28 Harvard Law 
Rev. 725, 731 el seg.; Bogert, op cit., 301; Scott, Cases on Trusts (1919) 750 n.; 
Sears, op. cit., §§ et seq. " (1881) 15 American Law Rev. 449, 458-9. 

" Scott, Liabilities in the Administration of Trusts (1915) 28 Harvard Law 
Rev. 725, 741. 

15 Under certain circumstances the cestui que trust may be personally obli- 
gated to indemnify the trustee. In that case the trustee would, of course, have 
a right against the cestui enforceable in the appropriate court. This may arise from 
implied contract. See Scott, Cases on Trusts (1919) 751 n; see also Hardoon v. 
Belilios [1901] A. C. 118; Matthews v. Ruggles-Brisv [1911] 1 Ch. 194; In re 
Richardson [1911] 2 K. B. 705. But the right against the cestui may co-exist with 
the power of the trustee to appropriate the property of the trust to the payment 
of debts incurred in its administration. 
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trust property for the obligation which he has incurred. Hence the 
creditor can only be allowed to share in the trust property through the 
process of subrogation to the trustee's right, and it follows that if the 
trustee is in arrears to the trust estate because of some breach of trust 
upon some entirely independent transaction to an amount equal to the 
creditor's claim the trustee is not entitled to indemnity and the creditor 
must go without remedy. 

If the only legal relationship of the trustee to the trust estate and 
the cestui que trust is that of a lienor or a claimant for indemnity, this 
reasoning is unerring and the logic of the law .is vindicated; although 
the result leaves one with the uncomfortable feeling that a rule which 
enables a cestui que trust to enjoy the fruits of the creditor's property or 
services without compensating him for them, merely because in another 
transaction the trustee was guilty of a breach of trust, leaves something 
to be desired. Nevertheless, as able a judge as Sir George Jessel reached 
this result because he saw nothing in the situation except the right of the 
creditor to be subrogated to the trustee's right of indemnity. In In re 
Johnson " he said : 

"The trust assets having been devoted to carrying on the trade, it 
would not be right that the cestui que trust should get the benefit of the 
trade without paying the liabilities ; therefore the Court says to him, You 
shall not set up a trustee who may be a man of straw, and make him a 
bankrupt to avoid the responsibility of the assets for carrying on the 
trade: the Court puts the creditor, so to speak, as I understand it, in the 
place of the trustee. But if the trustee has wronged the trust estate, 
that is, if he has taken money out of the assets more than sufficient to pay 
the debts, and instead of applying them to the payment of the debts has 
put them into his own pocket, then it appears to me there is no such 
equity, because the cestuis que trust are not taking the benefit. The trus- 
tee having pocketed the money, the title of the creditor, so to speak, to be 
put in the place of the trustee, is a title to get nothing, because nothing 
is due to the trustee." 

The same result was reached by similar reasoning by Chancellor 
De Saussure in an early case. 17 The rule as laid down by Jessel has been 
consistently followed by the English courts. It has been followed also in 
a few American decisions and has been frequently referred to with 
approval. 18 Judge Lumpkin in Wylly'v. Collins & Co., 1 * in refusing to 
follow the rule, stated emphatically the injustice of it, but he apparently 
found no flaw in the legal logic of Chancellor De Saussure and contented 
himself with repudiating the doctrine on the grounds of practical con- 
venience. A number of states have found it necessary to enact a statute 
whereby the ultimate burden of obligations incurred by the trustee in 

10 (1880) L. R. 15 Ch. D. 548, 552. 
17 Guerry v. Capers, supra, footnote 2. 
J * See supra, footnote 2. 
19 Supra, footnote 3. 
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the course of administering the trust is cast upon the cestui que trust 
by compelling the appropriation of the trust property to the payment of 
expenses thus incurred regardless of the state of the trustee's accounts. 

But is the sole relationship of the trustee to the trust estate and the 
cestui que trust, in the case under consideration, that of a lienor or claim- 
ant for indemnity ? There are a number of situations, some of which have 
formed the basis of judicial decision, which are inaccurately described by 
those phrases and which indicate that the transaction in question at least 
embraces a legal relationship which is not included in the so-called "right 
to indemnity" or "lien." Let us suppose, for example, that the trustee 
(a) has incurred the indebtedness but has not paid it; or (b) that he has 
paid cash from the trust estate for the goods or services engaged by him 
within his authority as trustee; or (c) that he has procured the goods 
and services on credit but with a stipulation that he should not be per- 
sonally liable to pay for them. In none of these cases can it be said that 
the trustee has a right to be reimbursed from the trust estate or a lien 
upon the trust property. In the first case the right or lien has not arisen 
because the trustee has made no expenditure. In the others there obvi- 
ously can be no such right or lien because the trustee cannot be subjected 
to personal liability and is, therefore, not entitled under any circum- 
stances to reimbursement or indemnity. Yet in each of these cases it is 
recognized by unquestioned judicial authority that the trustee has a 
power to apply the trust property in the satisfaction of the indebtedness 
which he has incurred. 20 The trustee, therefore, who has incurred in- 
debtedness in the proper management of the trust estate may apply the 
trust funds in payment of the indebtedness, and he may likewise do so 
by paying for the necessary goods or services out of the trust property 
even though he has assumed no personal obligation to pay for them. Every 
trustee's accounting, involving expenditures of trust funds for the proper 

20 (a) The trustee who has incurred obligations in the due administration of 
his trust is entitled to exoneration from his indebtedness, and may ask the aid 
of equity for that purpose wherever its exercise is disputed by the cestui que trust 
or his creditor. Williams v. Allen (1863) 32 Beav. 650; In re Exhale Coal Co. 
(1866) 35 Beav. 449; Dobbs v. Tube (1884) L. R. 25 Ch. D. 617; Stott v. Milne 
(1884) L. R. 25 Ch. D. 710; In re Richardson, supra, footnote 15; Buchan v. 
Ayre [1915] 2 Ch. 474; Woodward v. Wright (1889) 82 Cal. 202, 22 Pac. 1118; 
Perrine v. Newell (1891) 49 N. J. Eq. 57, 23 Atl. 492; Livingston v. Newkirk 
(N. Y. 1818) 3 Johns. Ch. 312; Matter of Ungrich (1911) 201 N. Y. 415, 94 N. 
E. 999; Fowler v. Mutual Life Ins. Co. (1882) 28 Hun 195. (b) The trustee may 
pay for services properly engaged for the trust property, although he has incurred 
no obligation with respect to it. Blundcll v. Blundell, supra, footnote 2. (c) 
The trustee may exonerate himself from personal liability by an appropriate 
stipulation but, nevertheless, "bind the trust estate." In re Robinson's Settle- 
ment [1912] 1 Ch. 717, 728 {semble) ; Gisbom v. Charter Oak Life Ins. Co. (1892) 
142 U. S. 326, 12 Sup. Ct. 277; Bank of Topeka v. Baton (C. C. 1900) 100 Fed. 
8, aff'd (C. C. A. 1901) 107 Fed. 1003; Noyes v. Blakcman (1852) 6 N. Y. 567; 
New v. Nicoll (1878) 73 N. Y. 127 (semble) ; Schoenherr v. Van Meter (1915) 
215 N. Y. 548, 109 N. E. 625; Jessup v. Smith (1908) 223 N. Y. 203, 119 N. E. 
403; Collins v. McWilliams (1919) 185 App. Div. 712, 173 N. Y. Supp. .850; Strong 
v. Dutcher (1919) 186 App. Div. 307, 174 N. Y. Supp. 352; King v. Stowell (1912) 
211 Mass. 246, 98 N. E. 91 ; Rand v. Farquhar (1917) 226 Mass. 91, 115 N. E. 286. 
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expenses of the trust, is a recognition of this principle. It is obvious, there- 
fore, that the relationship existing between the trustee and the cestui que 
trust and the trust estate involves something more than a power to reim- 
burse himself for expenditures. It embraces the power to apply the trust 
funds for the payment of all expenses necessary or proper for the adminis- 
tration of the trust whether he be entitled to reimbursement or not. 

That the real relationship of the trustee to the trust estate and to the 
creditor is one of power to apply the trust property to the payment of the 
creditor was aptly stated By Mr. Justice Stirling in Blundell v. Blundell.* 1 
He said: 

"I apprehend that in equity, at all events, it is not a right of the 
trustee to be indemnified only after he has made the necessary payments 
to his solicitor, or to the auctioneer, or to the stock-broker — but that 
he is entitled to be indemnified, not merely against the payments actually 
made, but against his liability. That has been repeatedly decided. 
. . . It seems to me, therefore, that a trustee has a right to resort in 
the first instance to the trust estate to enable him to make the necessary 
payments to the persons whom he employs to assist him in the adminis- 
tration of the trust estate; that he is not bound in the first instance to pay 
those persons out of his own pocket, and then recoup himself out of the 
trust estate, but that he can properly in the first instance resort to the 
trust estate, and pay those persons whom he has properly employed the 
proper remuneration out of the trust estate." 

On no other theory can the Massachusetts and New York rule, 22 
that a trustee may by his contract stipulate that he shall not be personally 
liable but that the trust estate shall be bound by his contracts entered 
into for the benefit of the estate, be supported. This was clearly recog- 
nized by Judge Cardozo in Jessup v. Smith. 23 In that case it was urged 
that there could be no recourse to the trust property until the trustee 
had paid the creditor for the services rendered and then sought in- 
demnity from the trust estate, but it was held that the creditor might 
secure payment from the trust estate, the court by Judge Cardozo say- 
ing : 24 "if he [the trustee] is unable or unwilling to incur liability himself, 
the law does not leave him helpless. In such circumstances, he 'has the 
power, if other funds fail, to create a charge, equivalent to his own 
lien for reimbursement, in favor of another by whom the services were 
rendered.' " The same doctrine was recognized in Schoenherr v. Van 
Meter 25 where a corporate director, acting within his statutory authority, 
retained counsel to bring an action to compel the restitution to the corpo- 
ration of wasted corporate assets, under a stipulation that counsel should 

21 Supra, footnote 2, pp. 376-7. 

22 See supra, footnote 20 (c). 

23 Supra, footnote 20 (c) ; but see Clack v. Holland (1854) 19 Beav. 262, in 
which Lord Romilly held that a trustee of an insurance policy could not claim a 
Hen on the policy to secure an advance to pay premiums on it. 

24 See Jessup v. Smith, supra, footnote 20 (c) p. 207. 
™Stipra, footnote 20 (c). 
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look to the fund for his compensation and not to the personal liability of 
the director retaining him ; and again in Strong v. Dutcher 2a in which a 
person interested in a trust estate as a beneficiary and not as a trustee 
was held to have legal power to bring an action to compel the restitution 
of funds wrongfully misappropriated to the trust estate and to "bind the 
trust fund" by a similar contract. Where the trustee exercises an ad- 
mitted power to mortgage or pledge the assets of the trust estate for the 
purpose of raising funds to meet the expenses of the estate, we have no 
difficulty in recognizing that his relation to the trust estate and to the 
cestui que trust is not one of right to compensation or indemnity but of 
power to appropriate its assets for a trust purpose. 27 

When the trustee having such a power has agreed to exercise it 
upon an advance made by the creditor, his agreement should, under the 
doctrine of Jessup v. Smith, 29 operate to create an equitable mortgage on 
the trust property, since the legal remedy to collect an unsecured judg- 
ment against the trustee, in lieu of the security agreed to be given, would 
be inadequate. 20 

In each of those cases, where the trustee "binds the trust estate" 
by exempting himself from personal liability, it will be observed that the 
courts in effect hold that, since the power to apply the trust property to 
payment of his debt resides in the trustee- for the purpose of effectuating 
the objects of the trust, the trustee may by agreement pledge its exercise 
as security for the payment of goods or services rendered by the creditor 
to the trustee for the benefit of the trust estate, and that upon their 
rendition the creditor may resort to equity to compel the exercise of the 
power by the trustee. 30 Even where there is no agreement to pledge the 
power, and the trustee is personally bound by the contract, equity does 
not hesitate to seize upon and compel the exercise of the power for the 
benefit of the creditor wherever the legal remedies fail, at least where the 
trustee is not in arrears to the trust estate. 31 

20 Supra, footnote 20 (c). 

27 In re Bellinger [1898] 2 Ch. 534; Gilbert v. Penfield (1899) 124 Cal. 244, 
56 Pac. 1107; Roberts v. Hale (1904) 124 Iowa 296, 99 N. W. 1075; and see 
Warren v. Pasolt (1909) 203 Mass. 328, 89 N. E. 381; Packard v. Kingman (1896) 
109 Mich. 497, 67 N. W. 551. 

28 Supra, footnote 20 (c). 

20 See Stone, The "Equitable Mortgage" in New York (1920) 20 Columbia 
Law Rev. 519. 

30 In .Scott, Liabilities Incurred in the Admmistration of Trusts (1915) 28 
Harvard Law Rev. 725, 740, n. 69, it is suggested that the meaning of this form of 
contract is that "although the trustee is to be liable on the contract, the creditor 
agrees not to levy upon his private assets, but to rely solely on his right to exonera- 
tion" and that consequently the creditor has a "derivative" right of exoneration. But 
as no personal judgment can be taken against the trustee, since the stipulation is that 
he shall not be personally liable, it is difficult to see what "right" of exoneration 
there can be or that he had any legal relationship to the trust property of the 
cestui que trust except a power to apply the assets in payment for the goods and 
services rendered by the creditor. 

^Cutbush v. Cutbush (1839) 1 Beav. Ch. 185; Ex parte Garland (1804) 10 
Ves. Jr. 110; Ex parte Richardson (1818) 3 Maddock's Ch. *138; In re Frith, 



536 COLUMBIA LAW REVIEW 

This seizure of a power, beneficial to the debtor or which is created for 
the benefit of the creditor, upon a creditor's bill or equitable execution in- 
volves no novel doctrine of equity. There are many instances where 
powers held by a judgment debtor have been held to be subject to such 
appropriation in an equity action by the creditor. 32 The trustee to pay 
debts has a similar power which may be availed of by creditors. 33 

This action by courts of equity in compelling the exercise of the 
trustee's power to apply the trust property in payment of the expenses 
of the trust, in an appropriate case, is a clear recognition by equity that 
the power does not exist for the benefit of the trustee alone in order to 
enable him to reimburse himself for the expenses of administering the 
trust, which he has paid, but that it also exists for the benefit of the cred- 
itor. Indeed, it may be doubted whether there is any equitable duty im- 
posed on a trustee to incur personal liability in administering the trust 
property without first being indemnified with funds available for that pur- 

supra, footnote 2; In re Richardson, supra, footnote 15; Moore v. McFall (1914) 
263 111. 596, 105 N. E. 723; Paul v.- Wilson (1911) 79 N. J. Eq. 204, 81 Atl. 835; 
and see articles, supra, footnote 1. 

32 See note (1908) 8 Columbia Law Rev. 652. The rule that equity would not 
compel the donee of a power of appointment to exercise the power for the benefit 
of creditors was due to the unwillingness of equity to deprive the donor of the 
power of his property, except on the terms on which the power was granted, 
namely, the free choice of the donee to exercise the power or not as he might 
determine. See Crawford v. Langmaid (1898) 171 Mass. 309, 311, 50 N. E. 606; 
Farmers' Loan & Trust Co. v. Mortimer (1916) 219 N. Y. 290, 114 N. E. 389. 
But if the power were exercised by the donee in favor of a volunteer, equity by 
the doctrine of "stoppage in transitu" would apply the property appointed for the 
benefit of creditors. The donor being deprived of his property by the exercise 
of the power, equity appropriated the full benefit of the power to the creditor of the 
donee of the power. See note (1908) 8 Columbia Law Rev. 652; O'Grady v. 
Wilmot [1916] 2 A C. 231, 270; Tuell v. Hurley (1910) 206 Mass. 65, 91 N. E. 
1013; Shattuck v. Barrage (1918) 229 Mass. 448, 118 N. E. 889; Hill v. Treasurer 
and Receiver General (1918) 229 Mass. 474, 118 N. E. 891. Where the power is 
conferred by law, equity has not hesitated to compel its exercise, as in the case of 
the husband's power to reduce the wife's choses in action to possession. In many 
jurisdictions it has been held thai the creditors could compel the exercise of the 
power in order to satisfy their claims. See Ewell, Leading Cases on Infancy and 
Coverture (1876) 475 n. When the power is given to enable the donee to satisfy 
debts, as in the case of a trustee, the considerations requiring the donor of a 
power to be protected from a compulsory exercise of the power do not apply. A 
similar principle is involved in the case of delivery of a deed in escrow where the 
holder in escrow is intended to have an irrevocable power to deliver the deed and 
thus render it operative on the happening of a certain event. In that case some 
courts have held that the intended grantee may compel exercise of the power for 
his benefit on the happening of the specified condition. While other courts have 
held that the grantee cannot compel exercise of the power, unless" the grantee has a 
contract with the grantor of which specific performance may be compelled. See 
Aigler, Is a Contract Necessciry, to Create an Effective Escrow? (1918) 16 Michigan 
Law Rev. 569. 

33 In England the trustee for creditors is regarded as acting only for the debtor 
who thus creates a form of agency through the trustee who is empowered to pay 
the creditors. La Touche v. Earl of Lucan (1840) 7 Clark & F. 772; Garrard v. 
Lord Lauderdale (1831) 2 Russ. & M. 451; and see Priestley v. Ellis [1897] 1 Ch. 
489, 500. In the United States the trustee's power to pay creditors is deemed to 
be held for the benefit of creditors who may compel its exercise. See Nicoll v. 
Mumford (N. Y. 1820) 4 Johns. Ch. 522; Cunningham v. Freeborn (N. Y. 1833) 
11 Wend. 241; Brooks v. Marbury (U. S. 1826) 11 Wheat. 78; and see notes, Perry, 
Trusts and Trustees (6th ed. 1911) §§ 543-4. 
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pose ; 3i but the cases hold, by implication at least, that it is his duty, not 
only to the cestui que trust but to the creditor, to exercise his power to 
apply the trust fund to the payment of expenses of administering the trust, 
properly incurred. 

In In re Richardson, 3 " there was a striking recognition that this 
power exists in equity for the benefit of the creditor as well as the trustee, 
and that consequently the creditor has a right in equity to its exercise which 
can not be defeated by the trustee or the cestui que trust. In that case the 
trustee, having incurred indebtedness for the benefit of the trust estate, be- 
came bankrupt and the trustee in bankruptcy applied for an order directing 
that an indemnity be paid from the trust estate into the hands of the bank- 
rupt's trustee. This the court did, but at the same time made a further 
order that the benefit of the indemnity should be paid by the trustee in 
bankruptcy to the creditor, and not into the bankrupt's estate for the 
benefit generally of the bankrupt's creditors. Had the trustee paid the 
creditor, the trustee's right to indemnity would have been vested in his 
trustee in bankruptcy. 30 Even if the trustee had not been paid, and if the 
only legal purpose and effect of the power were to protect the trustee, that 
would have been accomplished by payment of the amount of the indemnity 
into the bankrupt's estate; and unless the trustee's creditor were equi- 
tably entitled to the exercise of the power, he must have been content to 
prove his claim in the bankruptcy and receive the pro rata distribution of 
the bankrupt's estate. It is obvious that something more was involved 
here than a mere right to indemnity or the mere exercise of a power for the 
benefit of the trustee. The prevailing notion, that the sole relationship of 
the trustee to the trust estate in such a case is a right of indemnity rather 
than a power to apply the trust property in paying the creditor, led the 
court in the several opinions in this case to labor the application of the in- 
demnity theory to the case. Nevertheless, the language of the opinions 
makes it clear that the court in fact recognized that the relationship was 
one of legal power exercised for the benefit of the principal creditor and 
that he was equitably entitled to insist upon the execution of this power 
for his benefit. Fletcher Moulton, L.J., said : S7 

"Now, in this case, the bankrupt could not have recovered one penny on 
the contract or obligation of indemnity, because he had not been called 
upon to pay and had not paid anything to the principal creditor. There- 
fore I am of opinion that there was at that time no debt that was owing 
from the wife to the trustee or to the estate of the bankrupt. But there 
was a right which the trustee held in virtue of his being a trustee, which 
was a right of indemnity. He could turn that into a right to recover 
money by making payments to the head creditor, and just as much as 

34 See supra, footnote 20. 
30 Supra, footnote 15. 

30 See Mannix, Assignee v. Purcell cl al. (1888) 46 Ohio St. 102, 105, 19 N. E. 
572. 

37 See In re Richardson, supra, footnote 15, p. 713. 
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he paid to the head creditor he could recover from the wife. In other 
words, the only use of this right to indemnity would be to pass the 
money on to the head creditor. That is exactly consistent with justice." 3S 

If it be true, as here indicated, that the power of the trustee to apply trust 
assets in the payment of indebtedness which he has incurred in the ad- 
ministration of the trust, at least where he is unable to satisfy that in- 
debtedness, and if the creditor can compel the exercise of the power, is it 
any the less the trustee's duty to exercise it or any the less the creditor's 
right to compel the exercise of it, his legal remedies being unavailing, be- 
cause in some independent transaction the trustee has become personally 
liable on an accounting to pay moneys into the trust estate ? The embar- 
rassments of such a rule were aptly stated by Lumpkin, /. in Wylly v. 
Collins & Co./ which established in Georgia the minority rule that the 
creditor may secure payment of his claim out of the trust estate regardless 
of the state of the trustee's accounts. He said.: 

. . . We cannot subscribe to the proposition, that the equity of the 
creditor depends upon the fact of whether or not the trustee be in advance 
or in default to the trust estate. It rests, we suppose, upon an entirely 
different principle. Humanity to trust estate — the necessity of the case 
. . . forbid, in our judgment, the establishment of such a principle. 
The trustee may be delinquent for thousands for past mismanage- 
ment; that, however, cannot deprive the trust estate of things necessary 
and proper for present subsistence. And suppose my agent has received 
and squandered my effects, are third persons to suffer on that account? 
It may constitute a very good reason why he should be removed, and a 
more faithful steward substituted in his place, but it cannot justify the 
withholding payment from the creditor who has fed and clothed me, and 
administered to my wants. ..." 

The customary method of trustees of paying indebtedness incurred by 
them in the administration of the estate is to draw a check upon the 
trust bank account in favor of the creditor. Let us suppose a trustee to 
be in arrears to the trust estate. If by reason of that fact he has no 
power to pay from the trust funds the necessary expenses of the trust it 
would follow not only that the payment would be a breach of trust and 
that the necessary expenditures for the preservation of the trust estate 
could not be lawfully made, but a creditor receiving such payment with 
knowledge of the facts could be compelled by the cestui que trust or the 
trustee, suing in his representative capacity, to repay the money thus re- 
ceived; but it is hardly to be supposed that any court would actually 
reach such a result. 

The precise question was raised in Blundell v. Blundell. 40 There 
a trustee paid a solicitor from the trust funds for his services rendered in 
connection with the proper administration of the trust. The trustee was at 

38 See also the opinion of Buckley,. L. J., ibid., p. 715. 

39 Supra, footnote 3, p. 235. 

40 Supra, footnote 2. 
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the time in arrears to the trust estate, the amount exceeding the solicitor's 
bill for services. The cestui que trust filed a bill to compel the solicitor to 
pay the amount received from the trustee into the trust estate. Relief 
was denied, in part it is true, on the ground that the solicitor had no 
notice of the state of the trustee's accounts. In passing on this question, 
however, Mr. Justice Stirling took occasion to say : 41 

"But suppose that he [the creditor] does know of a breach of trust, can 
it be held that the mere knowledge of it is sufficient to preclude him from 
accepting payment ? That would be a formidable doctrine, not merely as 
regards solicitors, but also as regards auctioneers and stockbrokers. Sup- 
pose a stockbroker had knowledge that part of a trust fund is improper- 
ly invested, and that the trustee might be called upon to make good any 
loss which was occasioned by the investment, would he be precluded from 
deducting his commission upon a proper sale of another part of the 
trust estate ? I think it would be difficult to come to such a conclusion ; 
and to my mind, in order that the solicitor may be debarred from accept- 
ing payment out of the trust estate, he must be fixed with notice that at 
the time when he accepted payment the trustee had been guilty of a 
breach of trust such as would preclude him altogether from resorting to 
the trust estate for payment of costs, so that in fact the application of the 
trust estate in payment of costs would be a breach of trust." 

In thus urging that the trustee has legal power to apply the trust 
property in payment of debts regardless of the state of the trustee's 
accounts, this language argues for a result which commends itself as 
satisfying the requirements of practical convenience and one which 
logically follows from the cases already referred to, in which the trus- 
tee's power to apply the trust property in payment of indebtedness in- 
curred by him was held to exist entirely independently of his right to 
indemnity. It follows that the power of the trustee to appropriate the 
trust property in payment of obligations incurred by him exists inde- 
pendently of the state of his accounts as trustee ; and, under the doctrine 
of In re Richardson/ 2 that the power exists for the benefit of the creditor 
and the exercise of it may be compelled in an equity suit by the creditor, 
it would follow that the creditor would, in every case where his judgment 
against the trustee was unavailing or where the trustee had by stipula- 
tion exempted himself from personal liability, be entitled to recover in 
equity from the trust estate regardless of the state of the trustee's 
accounts. 

This theory of liability of the trust estate for its expenses through 
the exercise of the trustee's power to appropriate trust property for that 
purpose thus affords a harmonious and consistent scheme for imposing 
on the trust estate those economic burdens which are incidental to its 
proper administration. The trustee, for reasons already stated, will be 
bound by his contracts unless he stipulates for exemption from personal 

41 See Blundell v. Blundell, supra, footnote 2, p. 383. 

42 Supra, footnote IS. 
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liability. For reasons of practical convenience, the creditor may be re- 
quired to exhaust his legal remedies before resorting to equity; but that 
requirement once satisfied, on showing that the indebtedness was of such 
a character that the trustee was authorized to apply trust funds in satis- 
faction of it, equity may then compel its exercise by direction to the 
trustee to satisfy the judgment regardless of any duty which the trustee 
may be under to restore funds to the trust estate. The unfortunate conse- 
quence of the doctrine of In re Johnson 43 and of Guerry v. Capers " will 
thus be avoided and the law brought into harmony with prevailing eco- 
nomic tendencies as expressed in judicial decision. 

This result, which would seem to be the necessary consequence of 
either the utilitarian method of approach to the problem or of the analysis 
of the legal relations of the parties, might likewise have been reached by 
a closer adherence to the history of the subject. In the classical period 
of the history of trusts, courts of law made no distinction between trust 
property and the private property of the trustee. He was the legal 
owner of both; and the trust property as well as his private property was 
subject to levy of execution upon a judgment against the trustee. 45 If 
trust property were levied upon, it was necessary to invoke the aid of 
equity to restrain the sheriff and the judgment creditor from proceeding 
with the judgment sale. In the ordinary case it was entirely consistent 
with the accepted doctrines of equity to enjoin the sale in order to pro- 
tect the interests of the cestui que trust. But equity has not hesitated to 
withhold its aid, in protection of an equitable interest of the cestui, by 
restraining interference with the legal rights of the trustee, wherever jus- 
tice seemed to require such a limitation of the exercise of its power. Let 
us suppose the trustee, in the due course of administering his trust, had in- 
curred an indebtedness which he failed to pay, that the creditor had re- 
duced his claim to judgment, and, on failure to discover any private prop- 
erty of the trustee, had levied on the trust property. Certainly with our 
present notions that the economic burdens of the trust enterprise should 
fall upon the interest of the cestui que trust in the trust property, one 
would not regard it as an improper exercise of the chancellor's discretion to 
withhold his relief in such a case, thus reaching the same result as would 
be reached if equity compelled the exercise of the trustee's power for the 
benefit of the creditor. 

These considerations have an important bearing on the liability of 
the trust estate to respond for the tort liability of the trustee. That the 
trustee is personally liable for his torts, even though committed in the 

43 Supra, footnote 2: ** Supra, footnote 2. 

45 Duncan v. Cos/tin (187S) L. R. 10 C. P. 554; Brace v. Marlborough (1728) 
2 P. W. 491; Prior v. Pcnpraze (1817) 4 Price 99; Newlands v. Paynter (1839) 4 
My\. & C. 408; Langton. v. Horton (1842) 1 Hare 549, 560. With reference to effect 
of judgment Hen upon trust property, see Mcdly v. Martin (1673) Fin. 63; Finch v. 
Winchelsea (1715) 1 P. W. 277; Burgh v. Francis (1670) 1 Eq. Cas. Abr. 320, *1 ; 
Stitle v. Lookabill (1874) 71 N. C. 25; and see supra, footnote 9. 
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performance of trust duties, is an accepted doctrine wherever the ques- 
tion has arisen. 40 This liability may result from his own tortious act or 
it may be the result of the tortious acts of servants or employees for 
which he is, nevertheless, legally liable under the doctrine of respondeat 
superior. May the person injured resort to the trust estate for com- 
pensation in either of these cases, when the trustee is personally unable to 
respond to the judgment ? Where the trustee's liability arises without fault 
on his part it would seem that those courts which give a right to the cred- 
itor of the trustee, on the theory that the trustee is entitled to indemnity, 
would apply the same reasoning in the case of torts. The trustee, having in- 
curred liability in his administration of the trust estate without any 
breach of his trust duties, should be entitled to indemnity. This was the 
holding in In re Raybould i7 and also in Benett v. Wyndham,** in both 
of which cases the tort was committed by an employee of the trustee. 
Being entitled to indemnity, it would follow that the trustee may apply 
the trust property in satisfaction of his personal liability ; and from this 
it ought to follow that the tort creditor, his legal remedies failing, should 
be able to secure a direction of a court of equity that the trustee should 
pay the amount of his judgment out of the trust estate. 

This seems to be the result of the authorities, 40 and it ought to fol- 
low for reasons already stated at length in connection with the contract 
cases, that the same result would -follow even though- the trustee were 
in arrears to the trust estate, unless the doctrine, that the creditor's sole 
right is a right of subrogation to the trustee's right of indemnity, is 
deemed controlling. 

If the tort were committed by the trustee's own negligent act, it is 
clear that the trustee could not be said to be entitled to indemnity, since 

40 Keating v. Stevenson (1897) 21 App. Div. 604, 47 N. Y. Supp. 847; Donohue 
v. Kendall (N. Y. 1884) 18 Jon. & S. 386, aff'd (1885) 98 N. Y. 635; O'Malley v. 
Gerth (1902) 67 N. J. L. 610, 52 Atl. 563; Everett v. Foley (1907) 132 III. App. 
438; Louisville Tr. Co. v. Morgan, Admr. (1918) 180 Ky. 609, 203 S. W. 555; 
Norling v. Alice (1890) 10 N. Y. Supp. 97; and see note (1920) 7 A. L. R. 408; 
Bogert, op. cit., 299; Belvin's Ex'rs. v. French, supra, footnote 6; Butler v. Town- 
send (1895) 84 Hun 100, 31 N. Y. Supp. 1094; Deschler v. Franklin, Exr. (1900) 
11 Ohio C. D. 188; Parmenter v. Barstow, supra, footnote 5; Ballou v. Farnum 
(Mass. 1864) 9 Allen 47; and see Falardeau v. Boston Art Students' Assoc. (1903) 
182 Mass. 405, 65 RE. 797; Mc Adams v. Starr (1901) 74 Conn. 85, 49 Atl. 897. 
The rule, that a receiver is not personally liable for tortious injuries, unless occa- 
sioned by his personal negligence, and that he is liable in his representative capacity 
for the torts of employees, is founded on the policy of protecting an officer of the 
court, like _ a public officer, from liabilities incurred by the proper performance 
of his duties — a rule which is not applicable to trustees of private trusts. See 
Farmers Loan & Tr. Co. v. Central R. R. of Iowa (C. C. 1881) 2 McCr. 181; 
Davis v. Duncan (C. C. 1884) 19 Fed. 477; Henry v. Claffcy (Ind. 1920) 127 N. E. 
193; Murphy v. Holbrook (1870) 20 Ohio St. 137; Barton v. Barbour (1881) 104 
U. S. 127; Camp v. Barney (N. Y. 1875) 4 Hun 374; Kain v. Smith (1880) 80 N. Y. 
458; Cardot v. Barney (1875) 63 N. Y. 281. 

« [1900] 1 Ch. 199. 

« (1862) 4 De G. F. & J. * 259. 

49 See in addition to the cases already examined in the text, the reasoning of 
the cases cited supra, footnote 46; see also Hordern v. Salvation Army (1910) 
199 R Y. 233, 238, 92 N. E. 626. 
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his own negligence in performance of a trust duty occasioned the very 
liability for which he seeks indemnity. If, therefore, the trustee is 
solvent the loss will fall upon him and not upon the trust estate. If, 
however, the trustee is insolvent the loss must fall either upon the in- 
jured party or on the trust estate. Whether it will be made to fall upon 
the one or the other will depend, as in the case of the trustee's contracts, 
upon whether the courts will follow Jessell's view, 50 that the measure 
of the tort creditor's right is the trustee's "right of indemnity"; or 
whether the trustee is to be regarded as being vested with a legal power 
to satisfy all tort liability incurred in the course of administration of the 
trust estate if the trustee is personally unable to satisfy this liability ; and 
whether the tort creditor, his legal remedies against the trustee being 
exhausted, is to be deemed to have a right in equity to compel the trustee 
to apply the trust property to the payment of the judgment. 

It should be noted, however, that some of the considerations which 
support the right of the contract creditor to recover under such circum- 
stances, have no application in the case of the tort creditor. The trustee's 
power to purchase and pay for goods and services is one that is con- 
ferred upon the trustee to enable him properly to administer his trust. 
Without it he could not perform the duties which are imposed upon him 
as trustee, since he could not procure the goods and services which are 
necessary to the performance of his trust. The power and liability of the 
trustee to compensate for a tort, as well as the right of the tort creditor in 
equity to compel appropriation of the trust property to the payment of a 
judgment, however, are not necessary in order to enable the trustee to ad- 
minister the trust. In this respect the tort liability of the trustee is not 
to be distinguished from the trustee's liability to pay damages in covenant 
or in special assumpsit where he has failed to perform some contract obli- 
gation incurred by him as trustee — such, for example, as a breach of cove- 
nant in a lease, or the negligent performance of a contract entered into by 
him as an incident to carrying on a business authorized by the trust. In 
both cases the liability arises not because or as a consequence of the per- 
formance of a trust duty, but because of the neglect or failure of the 
trustee to perform a duty assumed by him in the performance of his trust. 

It will not necessarily follow, therefore, from the adoption of the 
view that the creditor may resort to the trust estate for the payment of 
a debt incurred by the trustee regardless of the state of the trustee's 
accounts if the trustee be insolvent, that the tort creditor will have the 
same right when the tort is due to the trustee's own negligence, or that 
a contract creditor will have the right where his claim arises from the 
trustee's own breach of duty in violating his contract. The sole reason, 
but nevertheless it is believed a sufficient one, for the court's sanctioning 
such a right on the part of the creditor would be the policy of casting on 

60 In re Johnson, supra, footnote 16. 
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the trust estate the economic loss resulting from the trustee's tort or 
breach of contract, rather than on the creditor; and thus bringing the 
law of liability of the trust estate for the trustee's tort or breach of 
contract into harmony with the policy of the law in other legal relation- 
ships where the doctrine that an economic enterprise should bear its own 
economic burdens is recognized. 

Only a few cases have been found involving the right of third 
parties to recover against the trust estate for torts resulting from the 
trustee's own negligence or for damages for breach of simple contract 
entered into by the trustee in the performance of his trust. 

In In re Hunter* 1 a trustee in bankruptcy, with full knowledge of all 
the facts, remained in possession of premises leased to the bankrupt 
after the expiration of the lease and after notice by the landlord to quit, 
and used the leased premises for the purpose of conducting a sale of the 
bankrupt's property. The landlord brought an action against the trustee in 
his representative capacity, in accordance with the Pennsylvania proced- 
ure, 02 to charge the trust estate with liability for the trustee's tort. The 
court was of the opinion that the trustee was personally liable for his tres- 
pass, but since the tort was committed in performance of his duty and for 
the benefit of the trust estate, the trustee was entitled to indemnity for the 
liability thus incurred ; and that consequently the tort creditor could avail 
of this right of indemnity and recover from the trustee in his representa- 
tive capacity. That a tort-feasor, who intentionally commits a tort for a 
commendable purpose, is entitled to be indemnified for the tortious act is 
a novel doctrine but the result actually reached seems unobjectionable 
for reasons already stated, and is of course consistent with the Penn- 
sylvania doctrine that a creditor may proceed directly against the trust 
estate for a contract obligation incurred by the trustee in the course of 
the administration of the trust regardless of the state of the trustee's 
accounts. 53 In Ireland v. Bowman** the tort creditor was allowed to re- 
cover in an action brought against the trustee in his representative 
capacity, where the trustee maintained a dam in violation of the plain- 
tiff's rights, the dam having been first tortiously constructed and main- 
tained by the trustee's testator. 

In Hegstad v. Wysiecki** the defendant purchased an apartment 
house taking title in the name of the third person upon an oral understand- 
ing that the grantee was to hold the property thus purchased and conveyed 
for the benefit of the defendant. Thereafter, the plaintiff procured a judg- 
ment against the trustee for negligence with respect to the trustee's man- 
agement of the property thus conveyed to him. Subsequently the trustee, 

« (D. C. 1907) 151 Fed. 904. 

52 See supra, footnote 7. 

53 See supra, footnote 7. 

54 Supra, footnote 7. 

» (1917) 178 App. Div. 733, 165 N. Y. Supp. 898. 
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being personally insolvent, conveyed the property to the defendant in ac- 
cordance with the oral undertaking. It was held that the plaintiff might in 
equity subject the property in the defendant's hands to the payment of the 
plaintiff's judgment. While under the New York statutes there was no re- 
sulting trust, 50 and the court thought that the oral trust was unenforceable 
because of the New York Statute of Frauds, 57 the court nevertheless ad- 
mitted that the recognition of the trust and the conveyance of the trust 
property to the beneficiary, under ordinary circumstances, would not be a 
fraud as to creditors. 58 Nevertheless the court held that it was a violation 
of the trustee's obligation to apply the trust property in satisfaction of the 
plaintiff's judgment. The court said : 59 

"It seems to us that the obligation [of the trustee] to reconvey [to the 
beneficiary] is limited by the duty to make good the loss suffered by ten- 
ants through her fault as landlord while she held the title for Wysiecki's 
benefit. As to the plaintiff, therefore, the obligation does not exist, and the 
conveyance is voluntary. If voluntary, it must be held fraudulent. This 
conclusion is in accordance with natural justice, on which all law is 
founded. And if we have found no authorities directly for it, neither 
have we found any against it." 

This case is a clear recognition of the principle here contended for, that 
the trust property should be held liable in equity for the torts of the 
trustee wherever the legal remedies against him personally are unavailing 
to satisfy the claim of the tort creditor. 

In Miller v. Smythe 60 the court applied the same rule with respect to 
the trustee's liability for violation of his covenant in a lease of trust prop- 
erty executed by him as trustee. The covenant was to repair the leased 
premises. The trustee neglected to make such repairs with consequent in- 
jury and damage to the plaintiff, who was allowed to recover in an action 
brought against the trustee in his representative capacity in accordance 
with the Georgia practice. 

It is to be observed that each of these cases, except Hegstad v. 
Wysiecki, 01 allowed the recovery, although apparently legal remedies 
against the trustee personally had not been exhausted. Whether this 
should be the rule will depend upon whether there is any policy in com- 
pelling the tort creditor to resort first to the trustee's personal liability 
rather than in permitting him to resort to the trust estate in the first 
instance, leaving the cestui que trust to charge the trustee with financial 
responsibility for his tortious act. But as between the tort creditor and 

56 N. Y. Real Prop. Law, § 94, N. Y. Coris. Laws (1909) c. 52, § 94. 

"But see Jeremiah v. Pitcher (1898) 26 App. Div. 402, 49 N. Y. Supp. 788, 
aff'd (1900) 163 N. Y. 574, 57 N. E. 1113; McKinley v. Hessen (1911) 202 N. Y. 
24, 95 N. E. 32. 

58 See Burdick v. Jackson (1876) 7 Hun 488; Moran v. Morgan (C. C. A. 
1918) 252 Fed. 719. 

09 See Hegstad v. Wysiecki, supra, footnote 55, p. 737. 

00 Supra, footnote 3. 

01 Supra, footnote 55. 
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the cestui que trust, where the trustee is financially irresponsible, it 
would seem that a sound social policy as well as the harmonious appli- 
cation of legal doctrine would require that the burden of the loss should 
be cast upon the cestui que trust — at least, to the extent of his interest 
in the trust property in the same way as in the case of the trustee's con- 
tracts — and that the mechanism of the law through the power of the trus- 
tee to apply the trust property for a proper purpose, as distinguished from 
his "right of indemnity," when properly applied is adapted to that end. 

Harlan F. Stone 
Columbia Law School 



